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DeMOSS, Circuit Judge:

Petitioner Kenneth Wayne Morris (“Mrris”), a Texas innmate
sentenced to die for the crine of capital mnurder, seeks a
certificate of appealability (“COA”) fromthis Court on two i ssues.
First, Mrris seeks review of whether the presentation of a
factual |y stronger habeas cl ai mal ways mandat es a di sm ssal w t hout
prej udi ce based on the exhaustion principle. Second, Mrris seeks
review of whether the district court has any equitabl e renedy that
would permit himto both return to state court for exhaustion and
also protect his right to return to federal court after the

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA’)



statute of limtations, 28 U S.C § 2244(d)(1)(C, has expired.?
This Court finds the district court’s exhaustion ruling debatable
and thus grants Moirris’'s request for issuance of a COA on that
issue. W dismiss Mirris’'s petition for COA on the issue of an
avai l abl e equitable renedy; that issue is not ripe for review at
this time because the district court has not actually granted
Morris any equitabl e renedy.
BACKGROUND

I n Decenber 1993 Modrris was convicted and sentenced to death
for the capital offense of nurdering Janes Mbody Adans. On direct
appeal, the Texas Court of Crimnal Appeals affirmed Mrris’s
conviction and sentence; the Suprene Court of the United States
denied certiorari. The Texas Court of Crimnal Appeals (“TCCA”)
then denied Mirris’s application for wit of habeas corpus. I n
April 2000 Morris initiated federal habeas proceedings. The
district court denied Mrris habeas relief and denied hima COA
This Court also denied Mrris a COA Morris did not seek
certiorari review in the Suprene Court. Texas set an execution
date of April 15, 2003.

On June 20, 2002, the Suprene Court held that the Eighth
Amendnent protects against the execution of nentally retarded

def endant s. Atkins v. Virginia, 536 U S 304, 321 (2002). On

!Respondent does not separately address this issue in its
response opposi ng i ssuance of a COA
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April 10, 2003, within ten nonths after Atkins was deci ded, Mrris
filed a successive application for wit of habeas corpus in state
district court, claimng that Atkins barred his execution because
he suffered fromnental retardation. Mrris supported his claimof
retardation wwth affidavits fromfamly nenbers and fri ends; notes
froma nmental health expert appointed for his trial; partial school
records; and an affidavit frompsychol ogi st Dr. Ri chard Garnett who
offered his professional opinion that there were “sufficient
indicators to suggest that Mrris has nental retardation, and
should be allowed the opportunity for a full assessnent and
eval uation.” The TCCA dism ssed Mdrris’ s successive state habeas
application as an abuse of the wit on April 14, 200S3.

On April 15, 2003, Morris filed a request with this Court for
authorizationto file a successi ve federal habeas petition. Mrris
based his request on the sane information he presented in the state
courts. This Court stayed Mrris’'s execution and tentatively
granted his notion to file a successive petition. W held that
Morris had made a prima facie showing that: (1) the claimto be
presented in the proposed successive habeas application had not
been previously presented in any prior application to this Court;
(2) such claimrelied on a previously unavailable new rule of
constitutional |aw, which had been nade retroactive to cases on
collateral review by the Suprenme Court; and (3) he should be

categori zed as nentally retarded. Inre Mrris, 328 F. 3d 739, 740-



41 (5th Gr. 2003). Qur authorization for Mrris to file his
successi ve habeas petition was tentative in that it was dependent
on the district court finding that AEDPA's requirenents for such
filing had been net. 1d. at 741 (citing 28 U.S.C. 8§ 2244(b)(4)).

On April 28, 2003, Mrris noved the district court for
appoi nt nent of counsel and approval of the retention of expert and
i nvestigative assistance; the court granted this notion on May 20,
2003. Mrris then filed a skeletal petition for wit of habeas
corpus in federal district court on May 30, 2003, which he anended
on July 7, 2003, with consent of the district court. This petition
rai sed the sol e i ssue of whet her Atkins’ constitutional bar agai nst
execution of the nentally retarded applied to Morris. 1In addition
to the evidence previously presented in the state courts and the
Fifth Crcuit, Mrris presented other evidence supporting his
retardation claimto the district court, including an affidavit
fromclinical psychologist Dr. Susana A. Rosin who recently tested
Mrris’s |.Q and level of functioning and diagnosed him with
mental retardation; a second affidavit fromDr. Rosin which refuted
Respondent’s claimthat Mrris was nmalingering during the testing;
a new affidavit from Dr. Garnett opining that his review of Dr.
Rosin’s findings strengthens his opinion that Mrris is nentally
retarded and recommendi ng that a court hold a full hearing into the
retardation issue;, two affidavits fromJames R Patton, who hol ds

a doctorate in special education and disabilities, opining that



Morris functions intellectually and adaptively wthin the nentally
retarded range and that this condition predated his 18th birthday;
affidavits fromMrris's original trial counsel stating that they
never asked their nmental health expert to test Mrris for nental
retardation; a docunent purportedly signed by Jeronme Brown, a
mental health expert appointed to assist with trial preparation,
stating that he perforned no formal intellectual testing of Murris
i nconnection with his evaluation; and anot her docunent purportedly
signed by Dr. Garnett reconfirmng his diagnosis of Mrris as
mental ly retarded.

The district court denied Respondent’s notion to dism ss and
accepted Morris’'s successive federal petition under 28 U S C
8§ 2244(b); denied Respondent’s notion for summary judgnent; and
di sm ssed Morris’s anended petition wi thout prejudice in an order
entered Decenber 5, 2003. In that order the district court
determ ned that because Modrris had not presented his Atkins claim
to the state courts in its current state - supported wth
“substantive evidence” — the state courts did not have a fair
opportunity to apply Atkins to the substance of Morris’s now better
docunent ed habeas claim Therefore, Mrris had not exhausted his
Atkins claim See 28 U S.C A 8§ 2254(b)(1)(A) (West 2004). The
district court indicated, however, that it would equitably toll the
time Morris wll have spent in federal court should he return after

havi ng exhausted any avail abl e state court renedies. On January 7,



2003, the district court entered an order denying Mrris’s notion
to alter or anmend judgnent under Rule 59(e), or alternatively for
the i ssuance of a COA. Mrris then noticed his appeal and filed a
request for COAwith this Court.

DI SCUSSI ON

Mrris filed his Section 2254 petition for a wit of habeas
corpus after the effective date of AEDPA. Therefore, his petition
is subject to the procedures inposed by AEDPA; Mrris’s right to
appeal is governed by the COA requirenents of 8§ 2253(c). See Sl ack
v. MDaniel, 529 U S. 473, 478 (2000).

Under AEDPA, a petitioner nust obtain a COA before an appea
can be taken to this Court. 28 U S.C A 8§ 2253(c) (West 2004); see
also MIller-El v. Cockrell, 537 U S 322, 336 (2003) (“[Until a
COA has been issued federal courts of appeals lack jurisdictionto
rule on the nerits of appeals from habeas petitioners.”). \Wen a
habeas petitioner requests perm ssion to seek appellate review of
the dism ssal of his petition, this Court limts its exam nation to
a “threshold inquiry into the underlying nerit of his clains.”

MIller-El, 537 U S at 327.

A COAwIll be granted if the petitioner nmakes “a substantia
show ng of the denial of a constitutional right.” 28 U.S.C A
§ 2253(c)(2) (West 2004). Meeting this standard requires a

petitioner to denonstrate that “reasonable jurists could debate

whet her (or, for that matter, agree that) the petition should have



been resolved in a different manner or that the issues presented
were adequate to deserve encouragenent to proceed further.”
MIler-EI, 537 US at 336 (internal quotations and citation
omtted). “[A] claimcan be debatable even though every jurist of
reason m ght agree, after the COA has been granted and t he case has
received full consideration, that petitioner will not prevail.’
ld. at 338.

When the district court denies a petitioner’s petition on
procedural grounds w thout reaching the underlying constitutional
claim a COA should issue if the petitioner denonstrates both that
reasonable jurists would find it debatable whether the district
court was correct in its procedural ruling and that reasonable
jurists would find it debatabl e whether the petition states a valid
claimof the denial of a constitutional right. Slack, 529 U S. at

478. Here, because this case involves the death penalty, “any
doubts as to whether a COA should issue nust be resolved in
[Morris’s] favor.” Hernandez v. Johnson, 213 F.3d 243, 248 (5th
Cir. 2000).

VWhether a COA should issue on the district court’s finding that
Morris had not exhausted his Atkins claimin the state courts.

Section 2254 provi des that habeas relief shall not be granted
on unexhausted clains. 28 U S.C A 8 2254(b)(1)(A) (West 2004).
“The exhaustion requirenent is satisfied when the substance of the
f ederal habeas clai mhas been fairly presented to the highest state
court.” Mercadel v. Cain, 179 F.3d 271, 275 (5th Gr. 1999)
7



“[Als a general rule dismssal is not required when evidence
presented for the first time in a habeas proceedi ng suppl enents,
but does not fundanentally alter, the claimpresented to the state
courts.” Anderson v. Johnson, 338 F. 3d 382, 386-87 (5th Cr. 2003)
(internal quotation marks and citation omtted); see also id. at
388 n.24 (citing Vasquez v. Hllery, 474 U S. 254, 262 (1986)).

For exanpl e, in Anderson, where the highest state court denied
Anderson’s petition without holding an evidentiary hearing, even
t hough he presented nore and stronger evidence (an affidavit from
a key eyewitness not called at his trial), this Court determ ned
t hat the new evidence did not “fundanentally alter” his ineffective
assi stance of counsel (“I1AC’) claim and therefore held that
Anderson had properly exhausted. 338 F.3d at 388-89; see also
Dow hitt v. Johnson, 230 F.3d 733, 746 (5th Cr. 2000) (finding
that Dow hitt had exhausted his | AC nental illness claimwhere he
had presented assertions of his paranoia and schi zophrenia to the
state courts, even though he | ater offered additional affidavits by
mental health experts to the federal court that were not previously
presented to the state courts).

However, a petitioner fails to exhaust available state
remedi es when he presents “material additional evidentiary support
that was not presented to the state court.” Anderson, 338 F. 3d at
386 (quoting Grahamv. Johnson, 94 F. 3d 958, 968 (5th Gr. 1996)).

“[E] vidence that places the clains in a significantly different
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| egal posture nust first be presented to the state courts.”
Anderson, 338 F.3d at 387 (internal quotation marks and citation
omtted); see, e.g., Gaham 94 F.3d at 965, 969 (5th Cr. 1996)
(concluding that G ahanmis new offering of several affidavits of
al i bis and eyewi tnesses, a police report, two psychol ogi st reports,
and a firearns report to the federal court but not the state courts
rendered his | AC and actual innocence clainms unexhausted). The
exhaustion inquiry that courts perform — determ ning whether
addi tional evidence fundanentally alters or nerely suppl enents the
state petition — is necessarily case and fact specific. Anderson
338 F.3d at 386, 338 n.24.

Exhaustion may be excused. “A petitioner nmay overcone such a
procedural default [lack of exhaustion], however, and obtain
f ederal habeas corpus reviewof his barred clains on the nerits, if
he can denonstrate cause for the defaults and actual prejudice.”
Martinez v. Johnson, 255 F.3d 229, 239 (5th Cr. 2001). A
petitioner may al so overcone a procedural default if he can show
that “failure to consider the clains wll result in a fundanenta
m scarriage of justice.” Barrientes v. Johnson, 221 F.3d 741, 758
(5th CGr. 2000) (quoting Coleman v. Thonpson, 501 U S. 722, 750
(1991)). Also, “exhaustionis not required if it would plainly be
futile.” Gaham 94 F.3d at 969 (citation omtted).

Here, Morris first argues that [his] “claim of nental

retardati on was presented to the state courts and they refused to



rule on that claimon the nerits.” That is, the TCCA dism ssed his
claimon a procedural ground rather than denying it on the nerits;
thus, his Atkins claimis exhausted in the state courts. Morris
alternatively argues that he neets the standard for show ng cause
because the state court refused to hear his Atkins claimand al so
did not permt him to devel op adequate evidence supporting his
claimof nental retardation. Mrris asserts actual prejudice is
met because when the state courts did not allow himto establish
that the death penalty could not constitutionally be applied to
him this resulted in a mscarriage of justice. At the district
court level, Mrris raised the follow ng: the TCCA arbitrarily
applied its procedural default rules and so its failure to foll ow
Section 5 of Article 11.071 of the Texas Code of Cri m nal Procedure
cannot serve as an i ndependent and adequate state procedural bar to
his Atkins claim in federal court; every new fact brought in
federal court does not render a clai munexhausted; and even if such
addi tional factual information alters a claimto such an extent
that the state courts have not had a fair opportunity to consider
it, the district court can consider if Mrris neets any equitable
exceptions to exhaustion, such as cause and prejudice or futility.?

Respondent basically argues that the district court was

correct in finding that the new evidence Mrris sought to present

2These argunents are laid out in Petitioner’'s Reply Argunent
to the Respondent’s Brief in Qpposition to the Petitioner’s Funding
Request .
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in federal court rendered his clai munexhausted, that the district
court inplicitly found that Morris could not neet any exception to
exhaustion, and that reasonable jurists could not debate this. At
the district court | evel, Respondent argued that Mrris’s abuse of
the wit constituted an independent and adequate state procedural
bar; Mrris did not provide the state courts with bona fide
evidence of his nental retardation claim to nerit subsequent
review, and any evidence the district court allowed Mirris to
i nvestigate and uncover woul d be unexhaust ed.

There is no doubt, as Mrris concedes, that Mrris's Atkins
claimis now anplified by the factual evidence that has been
developed in the course of his successive federal habeas
proceedi ng. The district court determned that Mrrris’ s additional
evidence significantly expanded the nature of his Atkins claim
However, while now admttedly arned with test results and expert
affidavits, Morris proceeds in federal court under the exact
constitutional provision and with the sane | egal argunent as he had
inthe state courts. Further, the district court did not directly
di scuss or address whether Mirris net any equitable exception to
exhaustion; indeed, the court did not nention such exceptions at

all.:3

5The court also stated its decision was influenced by the
“unsettled nature of Atkins jurisprudence” in Texas courts, which
has been recently addressed by the TCCA See Ex Parte Briseno,
135 SSW3d 1, 8-10 (Tex. Crim App. 2004) (determning that the
mental retardation finding is not constitutionally required to be
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The district court may have been correct in its exhaustion
analysis. Yet in light of the extrenely case- and fact-specific
nature of the exhaustion inquiry, the correctness of the district
court’s procedural ruling is debatable by reasonable jurists. See
Slack, 529 U S. at 478. Al so, based on a threshold review of
Morris’s petition, and keeping in mnd that this Court has
previously found Morris to have set forth a prinma facie show ng of
mental retardation, Mrris, 328 F.3d at 741, and that the district
court when accepting subm ssion of his successive habeas petition
noted that “Mrris’s pleadings show an |.Q score and rel ated
deficiencies that would arguably prevent his execution under
Atkins,” reasonable jurists would also find it debatable that
Morris’s petition states a valid claim of the denial of a
constitutional right based upon Atkins. See Slack, 529 U S at
478. Thus, we grant Mrris a COA on the exhaustion issue.

Whet her a COA should issue on whether the district court has any

equitable renedy that would toll the time Mrris will have spent in
and protect his right to return to federal court.

Because the district court here only stated that it intended
to equitably toll Mrris' s tinme spent in federal court but did not
and could not actually toll that tinme until an unknown | ater date,

this Court finds that the district court’s indication to make a

made by a jury and the petitioner bears the burden of proof by a
preponderance of the evidence to establish that he is “nentally
retarded” under the American Association on Mental Retardation or
the Texas Health and Safety Code 8§ 591.003(13) criteria).
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possi ble future decision regarding the application of equitable
tolling is not an issue ripe for review See, e.g., Mnk v.
Huston, 340 F.3d 279, 282 (5th Gr. 2003) (noting general ripeness
principles direct courts to dismss a case or issue for l|lack of
ripeness if it is abstract or hypothetical). Thus, we dismss
Morris’s petition for COA on the issue of an avail able equitable
remedy.
CONCLUSI ON

Morris has satisfied this Court that reasonable jurists would
find it debatable whether the district court was correct in its
procedural ruling that found Mrris’s Atkins claim unexhausted.
Li kewi se, Morris has satisfied this Court that reasonable jurists
woul d find it debatabl e whet her his habeas petition based on Atkins
states a valid claim of the denial of a constitutional right.
However, this Court concludes that the district court’s indication
that it would equitably toll Mrris’s tinme spent in federal court
if he returns to federal court is not a decision ripe for our
revi ew. For the reasons set forth above, we therefore GRANT
Morris’s application for COA on the i ssue of exhaustion but DI SM SS
his application for COA on the i ssue of whether an equitabl e renedy
exi sts.

We further instruct the Cerk to set a briefing schedule on
the exhaustion issue and advise this panel when briefing is

conplete so that oral argunment can be scheduled as the panel so
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desires. W further request that the parties address the foll ow ng
questions in their briefs: whet her Morris’s presentation of
addi tional evidence of nental retardation in federal court beyond
t hat which he presented in the state courts i s exhausted because it
only supplenented his state Atkins claimor is unexhausted because
it fundanmentally altered his state Atkins claim and if Mrris’s
claimis unexhausted, whether he has net any exception to excuse
exhausti on.

COA GRANTED in part; and DISM SSED i n part.

14



